Recent Developments: Wilson v. State: A New Trial Is Merited When Omissions from the Record Are Shown to Render Appellate Review Meaningless by Gaillard, Robin Rucker
University of Baltimore Law Forum
Volume 25
Number 1 Summer, 1994 Article 14
1994
Recent Developments: Wilson v. State: A New Trial
Is Merited When Omissions from the Record Are
Shown to Render Appellate Review Meaningless
Robin Rucker Gaillard
Follow this and additional works at: http://scholarworks.law.ubalt.edu/lf
Part of the Law Commons
This Article is brought to you for free and open access by ScholarWorks@University of Baltimore School of Law. It has been accepted for inclusion in
University of Baltimore Law Forum by an authorized editor of ScholarWorks@University of Baltimore School of Law. For more information, please
contact snolan@ubalt.edu.
Recommended Citation
Gaillard, Robin Rucker (1994) "Recent Developments: Wilson v. State: A New Trial Is Merited When Omissions from the Record Are
Shown to Render Appellate Review Meaningless," University of Baltimore Law Forum: Vol. 25 : No. 1 , Article 14.
Available at: http://scholarworks.law.ubalt.edu/lf/vol25/iss1/14
Wilson v. State: 
A NEW TRIAL IS 
MERITED WHEN 
OMISSIONS FROM 
THE RECORD ARE 
SHOWN TO 
RENDER APPEL-
LATE REVIEW 
MEANINGLESS. 
In Wilson v. State, 334 
Md. 469, 639 A.2d 696 (1994), 
the Court of Appeals of Mary-
land held that a new trial was 
merited when omissions from 
the record, shown to be relevant 
to the issue on appeal, could not 
be sufficiently reconstructed and 
thus deprived Petitioner of 
meaningful appellate review. 
Generally, a new trial is not the 
appropriate remedy where in-
significant omissions from the 
record occur; and if the con-
verse were true, it would further 
strain an already beleaguered 
criminaljustice system. Inspe-
cific instances, however, where 
appellate review is compromised 
due to an inadequate substitute 
record, a new trial is the only 
appropriate remedy. 
Robert Wilson owned 
and operated an automobile re-
pair shop in Baltimore, Mary-
land where he employed six 
people. Pursuant to a search 
warrant, the Baltimore City po-
lice conducted a search ofthese 
premises and found cocaine, a 
razor blade, and a "cutting 
agent" in a box atop a file cabi-
net in a side office. On a nearby 
desk, officers also found plastic 
bags identical to those used to 
package the cocaine. As a result 
of the search, Wilson was 
charged with possession of co-
caine, possession of drug para-
phernalia, and possession of 
cocaine with intent to distrib-
ute. Petitioner's motions for 
acquittal and a new trial were 
both denied; and the jury found 
him guilty of possession but not 
guilty of intent to distribute. 
Wilson appealed his 
conviction to the Court ofSpe-
cial Appeals of Maryland. In 
preparing the appeal, Wilson's 
attorney discovered that the 
Petitioner's cross and redirect 
examination testimony were 
missing from the record and sur-
mised that the tape recording 
device had not been restarted 
after a recess in the proceed-
ings. In an attempt to recon-
structtherecord, Wilson,joined 
by the State, filed a Motion to 
Correct Omission in the Record. 
Pursuant to Maryland Rule 8-
414(b), counsels attached a Re-
construction of the Cross-Ex-
amination and Redirect Exami-
nation of Wilson. Although re-
constructed using the recollec-
tions of both trial counsels and 
those of the trial judge, the 
record remained fundamentally 
incomplete. The substitute 
record included Petitioner's 
acknowledgement of control of 
the employees and business pre-
mises but merely made vague 
reference to defense counsel's 
objections to the State's cross-
examination of Wilson on the 
issue of control. The substitute 
record likewise failed to supply 
the context and substance of 
defense counsel's obj ections to 
the State's cross-examination 
of Wilson. 
The court of special ap-
peals affirmed the trial court's 
conviction reasoning that the 
mere possibility of prejudice 
from a reconstructed record was 
not enough to justify reversal 
and a new trial. The Court of 
Appeals of Maryland subse-
quently granted certiorari to 
determine whether a new trial 
was necessary in light of the 
omissions from the record and 
the diligent but unsuccessful 
efforts to reconstruct it. 
Wilson's argument on 
appeal was that although dili-
gent efforts were made to re-
construct the record, such ef-
forts were inadequate because 
they failed to re-establish the 
State's cross-examination and 
failed to reconstitute defense 
counsel's express 0 bj ections to 
questions regarding Petitioner's 
control of the business premises. 
Thus, argued Petitioner, a new 
trial was merited since the record 
did not allow "meaningful re-
view" of his conviction by the 
appellate court. 
The sole issue consid-
ered by the court of appeals was 
whether the substitute record 
was sufficient to afford the Pe-
titioner adequate appellate re-
view. Id at 476, 639 A.2d at 
700. The court began its analy-
sis by acknowledging the fun-
damental premise that "not ev-
ery omission in the record re-
quires reversal and a new trial." 
Id at 476, 639 A.2d at 699. 
"It is only when it is impossible 
adequately to substitute for the 
record ... that the appellate 
court need consider a 
defendant's claim of depriva-
tion of meaningful appellate re-
view." Id at 476,639 A.2d at 
699 (quoting Smith v. State, 
291 Md. 125, 137, 433 A.2d 
1143, 1149 (1981)). More im-
portantly, the court noted that 
when adequate substitutions for 
omissions from the record are 
not possible, the defendant has 
"to show the omissions are not 
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merely inconsequential, but are 
in some manner relevant on ap-
peal." Id (quoting Smith, 291 
Md. at 137,433 A.2d at 1149). 
The court held that to 
merit a new trial, Petitioner had 
to show that material omitted 
from the record deprived him of 
meaningful appellate review. Id 
at 477, 639 A.2d at 700. The 
court likewise held that to es-
tablish a lack of meaningful ap-
pellatereview, the Petitioner had 
to "show that the omission was 
not inconsequential, but [was] 
'in some manner' relevantto the 
appeal." Id. The court found 
that Wilson satisfied this require-
ment by showing that the por-
tion of the transcript which could 
not be reproduced dealt directly 
with an issue critical to his ap-
peal of the possession convic-
tion. What the substitute record 
could not recreate, and what 
was critical to the appeal, was 
the State's cross-examination 
of Wilson, and defense counsel's 
objections thereto, regarding 
Petitioner's control of his em-
ployees and business premises. 
Id The court held that where 
the issue on appeal involves the 
propriety of the State's cross-
examination of the defendant, 
and the parties' best efforts to 
reconstruct omissions in the 
record in that regard are unsuc-
cessful, the substituted portions 
(i.e., those supplied by coun-
sels' recollections and the trial 
judge's notes) are inadequate to 
afford the Petitioner meaning-
ful appellate review and a new 
trial is merited. Id at 478,639 
A.2d at 700. 
In reaching that hold-
ing, the court reasoned that an 
appellate court gives meaning-
ful review to an objection when 
it knows the precise objection 
and knows the context of the 
question which induced the ob-
jection. Id However, where 
the precise objection and the 
context are not known and can-
not be ascertained, the only rem-
edy is a new trial. Id. In Wilson, 
the court of appeals found that 
the Petitioner was not afforded 
meaningful appellate review as 
neither the precise objections 
made by defense counsel, nor 
the context ofthose objections, 
were known or ascertainable 
from the reconstructed record. 
Id. at 479, 639 A.2d at 701. 
Thus, the court ruled that Wil-
son was indeed entitled to anew 
trial and reversed his convic-
tion.ld 
While a new trial was 
the appropriate remedy under 
the facts in Wilson, the court 
pointed out that a new trial 
would not be an automatic rem-
edy in all cases involving omis-
sions from the record. Rather, a 
new trial will result only when a 
Petitioner demonstrates the rel-
evance of omissions from the 
record to the issue on appeal. 
Id at 478, 639 A.2d at 700. 
And although the court required 
the Petitioner to show some 
manner of connection between 
omissions from the record and 
the issue on appeal, the court 
expressly rej ected the notion that 
Petitioner was required to show 
that these omissions were re-
versible error. Id at 479, 639 
A.2d at 701. 
The Wilson v. State de-
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cision is significant as it sets out 
when a Petitioner will be granted 
his request for a new trial when 
the inadequacy of a recon-
structed record is the basis of his 
request. The case does not cre-
ate a complicated formula to 
determine when a new trial will 
result; rather it succinctly delin-
eates what circumstances in 
record omissions cases merit a 
new trial. A new trial will not 
result simply because the recon-
structed record does not pro-
vide a verbatim account for re-
viewonappeal. Suchremedyis 
appropriate only when a Peti-
tioner shows that the substitute 
record inadequately recon-
structs omissions and that such 
omISSIOns are in some manner 
relevant to the issue on appeal. 
- Robin Rucker Gaillard 
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